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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In Re )
)

Service Electric Cable Television, Inc. ) Docket No. 13-68
)

For Modification of the ) File No. CSR-8772-A
Philadelphia, PA Designated Market Area )
With Regard to Television Station )
WACP, Atlantic City, NJ )

To: The Chief, Media Bureau

OPPOSITION TO “MOTION TO STRIKE AND LIMITED SURREPLY”

Service Electric Cable Television, Inc. (“Service Electric”), by counsel and pursuant to

§§ 1.45(b) and 1.4(h) of the Commission’s Rules, 47 C.F.R. §§ 1.45(b) and 1.4(h), hereby

respectfully opposes a “Motion to Strike and Limited Surreply” (“Motion”) filed on May 2,

2013 by Western Pacific Broadcast, LLC (“Western Pacific”). 1

Introduction – The Motion is addressed to a Reply which Service Electric timely filed

to Western Pacific’s Opposition to Service Electric’s Petition for Special Relief, in which

Service Electric had demonstrated its entitlement to a modification of the Philadelphia,

Pennsylvania Designated Market Area (“DMA”) for purposes of the Commission’s mandatory

carriage rules by excluding the cable communities listed on an attached Appendix (the

"Communities") from the television market of Western Pacific’s station WACP, Channel 4,

Atlantic City, New Jersey (“WACP”).

1 As indicated on its Certificate of Service, the subject Motion was mailed to undersigned counsel for Service
Electric on May 2. However, although the Certificate further indicated email service, both email addresses given for
undersigned counsel were incorrect and any such attempted emails were never received.
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The ostensible purpose of the Motion is to attack the procedural propriety of information

and argument contained in the Reply. However the vast bulk of the Motion consists of a so-

called “Limited Surreply” that takes the very same “second bite of the apple” which it accuses

Service Electric of having improperly taken in the Reply. Indeed, the Motion is little more than

a poorly veiled re-argument of the contention already made in the Opposition that Service

Electric failed to meet the pleading requirements in 76.59(b).

Service Electric would be fully justified in filing its own Motion to Strike the Motion as

improper and an unauthorized attempt to extend the pleading cycle so as to have the “last say.”

However, out of respect for administrative efficiency and to afford the Commission the

opportunity to decide the matter expeditiously, rather than raise this additional issue, Service

Electric will merely address the matter raised in the Motion. 2

Dismissal of Service Electric’s Petition Would Waste Commission Resources and

Violate the Communications Act – As Service Electric showed in its Reply, there is no basis

to dismiss the market modification Petition. 3 Yet, even if Western Pacific was correct that the

Petition was insufficient, the sole remedy would be to dismiss the Petition pursuant to §76.59(c)

and to allow Service Electric to re-file. 4 However, since the record has been fully developed,

such a dismissal would be a gross waste of Commission resources and would only delay

2 Even though Service Electric is not presenting any additional information herein, it is constrained to take issue
with the contention, at note 14 of the Motion, that Western Pacific’s Opposition had been properly supported by the
affidavit required by § 76.6(b)(1). To repeat the single example already given at n. 9 of the Reply, Western Pacific
premised an entire major section of its Opposition on the equitable ground of difficulties it claims to have faced
obtaining a “lucrative network affiliation” and meeting the “considerable expense” it incurred in buying the station
(Opposition at 21-2). None of these aversions is supported by a declaration of a knowledgeable individual and thus,
consistent with Western Electric’s notions of insistence upon strict procedural observance, cannot be credited. In
that context, it should be noted that the present Opposition requires no declaration, as it presents no new facts.

3 Reply at 3-7.

4 Reply at 12 and n. 31.
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resolution of whether the Communities are properly within the market of a station that is at the

far opposite end of a sprawling DMA. 5

If the Commission fails to adjust WACP’s market it would be abdicating its obligations

under Section 534(b)(1)(C)(i) of the Communications Act to determine WACP’s market, based

on viewing practices using commercially available publications. 6 This obligation to

appropriately delineate a station’s market is triggered by a request, which has been duly made by

Service Electric, and is not dependent upon the showing contained in the request, but rather is to

be evaluated on the existence or non-existence of the four statutory factors. 7

The Record – The record in this matter is clear and undisputed as to each of the four

statutory factors which the Commission is bound to consider:

1. There is no historical carriage. WACP has not been carried in any of the
Communities except by a competing cable system as the result of settlement of a
must carry complaint, which does not constitute “historical carriage” for purposes of
the must-carry rules. 8 Similarly, the station has never been carried elsewhere in the
region except as a result of the settlement of a must carry complaint.9 Accordingly,

5 The distance between the closest Community and WACP’s city of license is 113.9 road miles and entails an
estimated driving time of over 2 ½ hours (Reply at 5 and Exhibit 3).

While Western Pacific accuses Service Electric of delaying tactics, grant of the relief that Western Pacific seeks
(dismissal of the Petition) would have an even greater adverse impact, as § 76.59(c) of the rules, upon which it
relies, requires that dismissal be without prejudice and expressly authorizes re-filing merely upon payment of
another filing fee. Consequently, it would seem to serve Western Pacific’s interests far better to let the present
pleading cycle come to an end and enable the staff to decide the matter on the merits based on the current record
rather than to enable (much less encourage) Service Electric to begin a brand new procedure. Put another way, if
Western Pacific truly believes that the record as it now stands is insufficient to support the relief Service Electric
seeks, then it should be confident that the staff will deny relief on that basis.

6 Reply at 12.

7 The factors set forth at §534(h)(1)(c)(ii)(I-IV) of the Communications Act are: (1) whether the station or other
stations located in the same area have been historically carried; (2) whether the station provides coverage or other
local service; (3) whether other stations carried by the system provide news coverage of issues important to the
community or provide coverage of sporting or other events of interest to the community; and (4) whether the station
is viewed in cable and non-cable homes in the communities.

8 Reply at 11.

9 Reply at 11.
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removal of the Communities from WACP’s market will not disrupt historical
viewing patterns nor will it deny viewers access to programs that they have been
receiving. The only other station licensed to Atlantic City (WACP’s city of license)
is WWSI, and the FCC already has determined that the Communities were not part
of its market. 10

2. WACP provides neither physical coverage nor local service. The bulk of the
subject cable system, as well as its headend, lies well outside the relevant WACP
noise-limited service contour. 11 Even within the contour, the WACP signal cannot
be received. 12 Examination of WACP’s issues/programs lists and children’s
programming reports revealed nothing oriented to the Communities. 13 Despite
ample opportunity, nowhere in its Opposition, Motion or otherwise has Western
Pacific ever disclosed any plan to orient any of its programming toward the
Communities.

3. The Communities are well served by other stations that provide local coverage of
issues of importance to the Communities. Other stations licensed to Pennsylvania
communities in the Philadelphia DMA provide coverage of local issues; paramount
among them is WFMZ-TV, known as “News 69,” a predominantly news and
information station licensed to Allentown, Pennsylvania (one of the Communities).14

4. There is no evidence of any viewing pattern for WACP in either cable or non-cable
homes in the Communities. Current editions of industry publications state that no
audience data is available for WACP. 15 Western Pacific has failed to provide any
such data that it might have. The local newspaper does not include WACP in either
its print or on-line channel listings. 16

10 Reply at 10. Although WACP claims that WWSI is an in-market station for the Communities (Motion at 15), this
claim is contrary to the Commission’s specific finding that WWSI was not an in-market station for the
Communities. See: Petition for Modification of Television Stations, 19 FCC Rcd 2609 (2004), cited in Service
Electric’s Reply at 3. WACP’s further contention that for market modification purposes how a system receives a
signal is not relevant (Motion at 15) is also contrary to Commission precedent. See: Comcast Cablevision of
Monmouth, 11 FCC Rcd 6426 (FCC 1996) at ¶ 12 (cited in Service Electric’s Reply at 9), which clearly states that a
different standard applies in market modification cases.

11 Petition, Exhibit B.

12 Petition at 7 and Exhibit H; Reply at 9 and Exhibit 5.

13 Petition at 5-6 and Exhibit D.

14 Petition at 9 and Exhibit F.

15 Reply at 7. Warren Publishing’s TV Factbook shows no Nielsen TV & Cable households for the communities
because WACP registered viewing of less than the Nielsen survey method’s threshold of 5%.

16 Petition at 6 and Exhibit G.
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Pursuant to § 534(h)(C) of the Communications Act, the record in this proceeding

mandates that the Communities be removed from WACP’s market. The Commission cannot

ignore the very clear record in light of its statutory obligation.17 Therefore dismissal of Service

Electric’s Petition for Special Relief would not only be a waste of Commission resources, but it

would be contrary to the clear mandate of the Communications Act.

Sufficiency of the Petition – The Petition was sufficient to warrant the relief it

requested and in neither its Opposition nor its recent “Surreply” has Western Pacific rebutted the

substance of Service Electric’s contentions nor demonstrated that the Communities are properly

within WACP’s market.

To the extent that the subject Motion urges the Commission to reject Service Electric’s

Petition for ostensibly failing to present a sufficient case, it is wholly superfluous, as Western

Pacific had already extensively argued that very position throughout its Opposition. 18 In

response to that allegation, Service Electric not only devoted a significant portion of its Reply to

a demonstration that it had fulfilled its obligation, but further responded by clarifying several

areas which Western Pacific had professed to be insufficiently specific.19 Even so, at the risk of

further belaboring the point, since the Motion seeks to reargue this matter, it is worth

summarizing the timeliness and sufficiency of the proof proffered by Service Electric:

 Maps – As stated in the Reply (at 4-5), Exhibit B of the Petition depicted the
WACP transmitter site, community of license and contours relative to the Service
Electric headend and the region within which the Communities are located (and
the scale clearly depicted the distances involved), and Exhibit C depicted the

17 The Commission may not waive the requirements of the statute. See, e.g., Community Cablevision Company
d/b/a Dimension Cable Services, 10 FCC Rcd 3274 (CSB 1995) at ¶ 17.

18 Opposition, at pp. 3-6, 8, 9, 10 (n. 19), 17-18, 19, 21.

19 In that regard, the Reply was entirely proper, as each element that Western Pacific characterizes as “new” in fact
related to a matter first raised in the Petition and which Western Pacific had challenged in its Opposition. See, e.g.,
Comcast Cablevision of Mercer County, Inc., 15 FCC Rcd 7260 (Cable Services Bureau, 2000) at ¶ 7.
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intervening terrain. In response to Western Pacific’s professed concern over
geographic coordinates and distances of each community from the WACP
transmitter site (Opposition at 3-4), Service Electric provided a table with that
information, together with a more detailed map of the Communities (Reply at 4-5
and Exhibits 1, 2 and 3). 20

 Historical Carriage – Although Western Pacific faults Service Electric for having
omitted mention in the Petition of carriage of WACP on certain other area cable
systems (Opposition at 8-12), it is clear that “historic carriage” in § 76.59(b)(5)
refers to carriage “in the communities at issue.” 21 Thus, Service Electric had no
obligation to discuss carriage of WACP in adjacent areas. If Western Pacific felt
that was a relevant factor, as it apparently does, then it was free to raise it in its
Opposition, as, indeed, it did, and Service Electric was entitled to rebut that
contention in its Reply, as it did as well.

 Carriage of WWSI – Similarly, Western Pacific attempts to fault the Petition for
having omitted mention of Service Electric’s carriage of WWSI, Atlantic City
(Motion at 13-15). Here, too, nothing in § 76.59(b) so requires. Rather, if this
was a factor that Western Pacific wished the Commission to consider, it was free
to raise it, and indeed it did in its Opposition at 16-17. Then, Service Electric was
entitled to address it in its Reply, as it did. 22

 Technical Integration – Finally, Western Pacific contends that the issue of
technical integration of the single cable system at issue here was “newly raised”
in the Reply and thus was improper (Motion at 15-17). On the contrary, the list of
affected Communities that was included as Attachment A to the Petition specified
the same PSID (001711) for each Community, and thus clearly indicated that a
single, technically-integrated cable system was at issue.23

20 Service Electric’s Reply provided the coordinates of each Community even though such information is not
required by § 76.59(b) of the Commission’s rules upon which the Opposition’s assignment of error was expressly
based.

21 See, e.g., Comcast Cable Communications, LLC, 16 FCC Rcd 14453 (MB 2011) at ¶ 15.

22 Here and elsewhere, Western Pacific confounds responsibility for the presentation of evidence. Even if it were
correct that Section 76.59(b), upon which it premises its allegations of insufficiency in the Petition, requires a
petitioner to provide every element listed there, rather than only those relevant to its request for relief (but see Reply
at 3-4), this particular matter (carriage of other stations) arises only among the four statutory factors that the
Commission is bound to consider (in § 614(h)(1)(C)(ii) of the Communications Act). As the statute is silent as to
the burden of introduction, information such as that, which would tend to support the position of a station seeking to
expand its carriage, can be raised by either party – or neither, as § 614(h)(1)(C)(i) authorizes the Commission itself
to resort to the use of industry publications to determine television markets based on viewing patterns. Thus, there
was nothing improper in Western Pacific first raising this matter in its Opposition, rather than by Service Electric in
its Petition.

23 Curiously, while generally insisting that no information raised in the Reply be considered, Western Pacific asks
that the Commission consider this one piece of “new evidence” (Motion at 2), although it declines to suggest why
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In view of the foregoing, it is clear that Western Pacific has failed to provide any valid

reason why any of the information and material submitted in Service Electric’s Reply should be

stricken.24 Rather, the information its Motion seeks to suppress was all provided in response to

allegations made in the Opposition, and thus was entirely proper. Indeed, Western Pacific is

hardly in a position to claim any prejudice insofar as it has availed itself of an (unauthorized,

albeit failed) opportunity in its “surreply” to rebut all the ostensibly “new” information.

Lack of Prejudice to Western Pacific – Western Pacific’s claim that it was somehow

prejudiced by the development of the record can be given no weight. It is significant that

Western Pacific squandered its “surreply” by re-arguing its claim that the Petition was deficient

rather than trying to refute the clear evidence in the record that: there is no historical carriage;

WACP provides no local service; other stations provide local programming while WACP does

not; and there is no local viewership of WACP. If Western Pacific had contrary evidence, it was

obligated to have submitted it.

Rather, Western Pacific has not even attempted to rebut the following crucial matters

presented by Service Electric in support of relief:

 The absence of a receivable signal, not only at Service Electric’s headend, but at
four representative locations well within the WACP noise-limited contour. 25

 The complete dearth of any current – or even anticipated future – programming of
relevance or interest to the Communities. 26

this particular exception should be made. Instead, it uses this self-evident fact of an integrated cable system as a
springboard to launch a lengthy yet irrelevant discussion of copyright issues (Motion at 15-18).

24 Western Pacific cites no cases or other support for its request to strike. Indeed, a review of reported cases
suggests that none is applicable; rather, motions to strike appear to have been granted only against untimely
pleadings. Moreover, the first of the two cases Western Electric cites at n. 6 of its Motion in support of acceptance
of its surreply serves to defeat its motion to strike, as it favors acceptance of all pleadings to establish a complete
record. Mediacom Delaware LLC, 26 FCC Rcd 3668 (2011) at ¶ 9.

25 Petition at 7 and Exhibit H; Reply at 9 and Exhibit 5.
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 The absence of any audience data that would indicate that WACP is viewed by
non-cable subscribers in the Communities. 27

 The absence of any social or economic nexus between Atlantic City (WACP’s
city of license) and the Communities. 28

WACP claimed an opportunity in the Motion to dispute the facts in the record but instead

merely re-argued its Opposition. Therefore WACP cannot claim to have suffered any injury

from the clarifications and amplifications contained in Service Electric’s Reply. This is

especially true since the submittals in the Reply were direct responses to matters raised in the

Opposition – and hence by definition were not new matters – and clarifications of information

already available to the Commission and Western Pacific. Therefore, there can be no valid basis

for a claim that this was “new” material.

Conclusion – In light of all the foregoing, the Commission can only conclude on the

basis of the record created by both parties that there is no basis upon which WACP can be

deemed “local” in terms of its technical or programming service, nor can it be deemed a

meaningful part of the relevant geographic market and thus entitled to carriage in the

Communities. On the contrary, Western Pacific is asking the Commission to ignore the record

before it which proves that the Service Electric Communities are not properly within WACP’s

DMA. Should the Commission ignore the record and the clear mandate of the Communications

Act, it will pervert the statutory purpose of the must-carry provisions of the Act and permit

WACP to artificially become a regional superstation from a remote corner of the Philadelphia

DMA.

26 Petition at 5-6; Reply at 10.

27 Petition at 6, 9; Reply at 7.

28 Petition at 5, 8; Reply at 5.



In addition, mandating carriage will be at the severe cost of wasting limited spectrum and

thereby impairing the provision ofbroadband service to Service Electric's subscribers, which

would be at express odds with the Middle Class Tax Relief and Job Creation Act of 2012, the

conclusions of the 2009 American Recovery and Reinveslment Act and, the FCC's National

Broadband Plan.2e

Consequently, for the reasons stated herein and in its Petition and Reply, Service Electric

respectfully requests that the Commission modiff the WACP(TV) television market to exclude

the Communities.

Respectfully submitted,

SERVICE ELECTRIC CABLE TELEVISION, INC.

Peter Gutmann
Its Counsel

Womble.Carlyle Sandridge & Rice, PLLC
1200 19tn Street, Fifth Floor
Washington, D.C. 20036
202/857-4400

May 16,2013

" Pub. L. No. l12-96, t25 Stat. 156 (2012);42 U.S.C. g 309(jXSXcXi);pub. L. No. I I l-5, 123 Stat. I l5 (2009);
24 FeC Rcd 4342 ((2009) http://www.broadband.gov/download-plan/). Lest Western Pacific be tempted to protest
that this is a "new" matter, it is not, as it was raised at page 7 of Service Electric's February I l, 2013 Opposition to
Westem Pacific's must-carry complaint, which, pursuant to Commission practice, should be consolidatea with the
Petition (filed on the same date) and its associated pleadings. See petition at 4, n. 7.
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Peter Gutmann, an attomey with the law firm of Womble Carlyle Sandridge & Rice,
LLP, does hereby certify that a true and correct copy of the foregoing "Opposition to Motion to
Strike and Limited Suneply" was served by U.S. mail, first class, postage-prepaid on the l6th day
of May, 2013, on the following:

M. Scott Johnson, Esq.
Thomas J. Dougherty, Jr., Esq.
Fletcher. Heald & Hildreth
1300 North 17th Street, Suite 1100
Arlington, \'/ ir ginia 22209

(counsel for Westem Pacific Broadcast, LLC)

All Franchising Authorities on the attached list.



Alburtis Borough Hall
26 Franklin St.
P.O. Box 435
Alburtis, PA 18011

Allen Township
4714 Indian Trail Rd.
Northampton, PA 18067

Bangor Borough
197 Pennsylvania Avenue
Bangor, PA 18013-1922

Bath Borough
P.O. Box 37, 215 E. Main St.
Bath, PA 18014

Bethlehem Township
4225 Easton Avenue
Bethlehem, PA 18020

Borough of Emmaus
28 S 4 St.
Emmaus, PA 18049

Borough of Glendon
24 Franklin Street
Easton, PA 18042

Borough of Macungie
21 Locust St.
Macungie, PA 18062

Borough of Stockertown
P.O. Box 174
Stockertown, PA 18083

Borough of West Easton
237 7th Street
Easton, PA 18042

Borough of Wilson
2040 Hay Terrace
Easton, PA 18042

Bridgeton Township
P.O. Box 200
Upper Black Eddy, PA 18972

Bushkill Township
Municicpal Building, RD #2
Nazareth, PA 18064



Catasauqua Borough
118 Bridge Street
Catasauqua, PA 18032

Chapman Borough
1400 Main St., Chapman
Bath, PA 18014

City of Allentown
435 Hamilton Street
Allentown, PA 18102

City of Bethlehem
10 E Church St.
Bethlehem, PA 18018

City of Easton
650 Ferry Street
Easton, PA 18042

Coopersburg Borough
5 N Main Street
Coopersburgh, PA 18036

Coplay Borough
2 South Second Street
Coplay, PA 18037

Durham Township
215 Old Furnace Road
Durham, PA 19038

East Allen Township
5344 Nor-Bath Boulevard
Northampton, PA 18067

East Bangor Borough
204 Bray Street
East Bangor, PA 18013

Forks Township
1606 Sullivan Trail
Easton, PA 18040

Fountain Hill Borough
843 North Clewell Street
Fountain Hill, PA 18015

Freemansburg Borough
600 Monroe Street
Freemansburg, PA 18017

Greenwich Township
RD #1
Lenhartsville, PA 19534



Greenwich Township
775 Old Route 22
Lenhartsville, PA 19534

Hanover Township (Lehigh County)
2202 Grove Road
Allentown, PA 18103

Hanover Township (Northampton County)
38 West market Street
Bethlehem, PA 18018

Haycock Township
RD #3
Quakertown, PA 18951

Hellertown Borough
685 Main Street
Hellertown, PA 18055

Hereford Township
P.O. Box 225
Hereford, PA 18056

Longswamp Township
P.O. Box 37, RD #1
Mertztown, PA 19539

Longswamp Township
1112 State Street
Mertztown, PA 19539

Lower Macungie Township
3400 Brookside Road
Macungie, PA 18062

Lower Macungie Township
3400 Brookside Rd.
Macungie, PA 18062

Lower Milford Township
RD #2, Box 499A
Coopersburgh, PA 18036

Lower Mount Bethel Township
Box 213R
Martin Creek, PA 18083

Lower Mount Bethel Township
Route 611
Martins Creek, Pa 18063

Lower Nazareth Township
728 Walnut Street
Easton, PA 18042



Lower Saucon Township
RD #3
Bethlehem, PA 18015

Lowhill Township
RD #2
New Tripoli, PA 18066

Lynn Township
7911 Kings Highway
New Tripoli, PA 18066

Milford Borough
P.O. Box 86
Spinners Town, PA 18968

Moore Township
2491 Community Drive
Bath, PA 18014

Nazareth Borough
124 Belvidere Street
Nazareth, PA 18064

Nockamixon Townshiip
P.O. Box 100
Ferndale, PA 18921

North Catasaqua Borough
4th and Arch Streets
North Catasauqua, PA 18067

North Whitehall Township
3256 Levans Road
Coplay, PA 18037

Northampton Borough
1401 Laubach Ave.
Northampton, Pa 18067

Palmer Township
3 Weller Place, P.O. Box 3039
Palmer, PA 18045

Pen Argyl Borough Hall
11 N. Robinson Ave.
P.O. Box 128
Pen Argyl, PA 18072

Plainfield Township
6292 Sullivan Trail
Nazareth, PA 18064

Plainfield Township
134 Broadway, Box 147
Bangor, PA 18013



Portland Borough
P.O. Box 47
Portland, PA 18351

Richland Township
1328 California Road
Quakertown, PA 18951

Riegelsville Borough
615 Easton Road
Riegelsville, PA 18077

Roseto Borough
P.O. Box 361
Roseto, PA 18031

Salisbury Township
3000 S. Pike St.
Allentown, PA 18103

Salisbury Township
2900 South Pike Avenue
Allentown, PA 18103

South Whitehall Township
4444 Walbert Avenue
Allentown, PA 18104

Springfield Township
2320 Township Rd.
Quakertown, PA 18951

Tatamy Borough
109 Broadway
Bangor, PA 18013

Tinicum Township
Box 253, Rd #1
Pipersville, PA 18947

Upper Macungie Township
RD #1
Breinigsville, PA 18031

Upper Milford
P.O. Box 210
Old Zionsville, PA 18068

Upper Mount Bethel Township
387 Ye Olde Hwy.
Mount Bethel, PA 18343

Upper Nazareth Township
100 Newport Avenue
Nazareth, PA 18064



Upper Saucon Township
P.O. Box 278, Camp Meeting Rd.
Center Valley, PA 18034

Washington Township
1021 Washington Blvd.
Bangor, PA 18013

Weisenberg Township
Route 1, Box 174
Fogelsville, PA 18051

Whitehall Township
3219 Macarthur Rd.
Whitehall, PA 18052

Williams Township
655 Cider Press Road
Easton, PA 18042

Williams Township
RD #4, P.O. Box 457
Easton, PA 18042

Wind Gap Borough
29 Mechanic Street
Wind Gap, PA 18091
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